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[ARTICLE]
MONDAY MOENING, .nmm 9.

A decision lately rendered in one of our Courts, is
so novel to our legal conceptions and so interesting
as a pmcedem of mercatorial law, that we are in-
duced to give it some consideration.

W o e ol Bt Ponhnd. B e wn T oo analen

In the case of Flint, Peabody & Co. vs. Lyon, smng
for damages for breach of contract of a sale of flour,
and tried in the District Coart, his Honor overruled
the offer of the defendant 1o prove that in his accept-
ance of part ef the lot of flour, he was not aware of
the variance of the brands from the warranty in the
note of sale. His Honor said that such testimony
was immaterial to the the issucs of this case, and that
it would not establish sny right in the defendant to
decline the contract. With the merits of this par-
ticular case we have nothing to do; and we establish
8 proper subject of argument and criticism by stat-
ing the decision of his Honor generally. The propo-
sition is, then, that in the case of a contract with a
warranty, the acceptance by the defendant of a por-
tion of the goods, even if he was not aware of their
variance frem the warranty, would bind him to accept
the whole, and he could only sue for damages.
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Now, our idea and reading of the law, with all re. |

spect for his Honor, and without, of course, any re-
ference to the evidences of the particular case, is
that & warranty always g.ves to the contractor the
alternative privilege of suing for damages or declin-
ing the contract. It is true that the Statute of Frauds,
whick is an essential part of the American law, de-
clares that the acceptance of a portion of goods binds
to the acceptance of the whole and entire purchase;
but the doctrine of warranty is not within this
statute, and is entirely of 2 distinct and separate con-
sideration. Our pursuasion is that a warranty gives
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to a purchaser the right to hn\ehu-cuonfudlnu-
ges, or (almost using the language of the law) to de-
cline bis purchase witkin @ reasonable time afier the
ducovery of @ vanance. His Honor maintains that a
warrantee cannot decline after the discovery of vari-
ance, if he has already accepted s portion or earnest
of the goods, and is driven to the necessity of an ac-
tion for damages. These two statements of law are
in a difference, not only interesting to the prolession,
but of great practical importance. The discovery
of & variauce from a warranty often naturally takes
place some time after the acceptance, and in these
cases his Honor’s decision could ot give the party
the speedy and effectual, and, therefore, more im-
portant, remedy of declining bis puichase. In this
commercial age, we Lhave long conceived it to be a
settled principle of the courts in this country and in
England to construe with severity any sttempt to di-
minish the number or scope of the remedics in mer-
cum-lhw

modycue incident to our memory or 1deu,
where the law would hold 8 warrentee to kis pur-
eohase, on the moment of mere acceptance, is where
the property is sold m sghs, and where the variance
18 & plamn object of the sensce.  But this would be mat-
ter of course, and would not invade the doctrine of
warrauties.

We msy illastrate the innovation of his Honor's
decision by drawing one out of many probabilities :
A merchant buys, with a warranty, a lot of goods
out of sight, and tranships thew ; but, after this usual
transaction of commerce, discovirsa material va-
risnce from the warranty. His Honor appears to
contend, against the ideas of law and the important
se.urities of «commerce, that the purchaser, in this
case, accepting without a discovery. cannot decline,
has no right of self-redress, and can only take ad-
vantage of 8 variauce, in an action on the case for

damages. This decision is, surely, beyond the assent

of all well regulated systems of mercatorial law and
cuslom.

I may, i)owﬂer. be mggected . that it is the dzty
of purchasers to make discoveries of all variances or
defects before acceptance. It is answered thn ttm

Btoe Dvnoen 0. el ... SA 2. 8 .

http://cdnc.ucr.edu/cgi-bin/cdnc?a=d&d=DAC18530829.2.4&srpos=2&d...

1/20/2016 4:30 PM



MONDAY MORNING, AUGUST 29. — Daily Alta California 29 Augu...

30f5

duty, known to gentlemen of the bar as that of “ ca-
weat emptor,” does mot applt at all to warranties, and
that the very convenience and security of & warranty
is to facilitate and protect sales without the troubles

il e BB e e B e vyt e

of examination and inspection. His Honor's deci-
sion has no refage from criticism, and, with its en-
tire opposition to any array of law or any consider-
stion of the securities and facilities of commerce,
must fail of support and establishment. l

Within the last fortnight, difficulties of a seriouns
mature have been fomented between the whites and
the Indians of Rogue River valley. The Indians of
this territory appear to be capable of some organiga-
tion and strategy, and, on the two occasions of the
surprise of an advanced party in Elk Valley, and of
the late engagement nea~ Jacksonville, heve repulsed
the whites with considersble loss. Any alliance
which they might effect with the Klamath and Shas-
ta tribes wuuld remder them really formidable, in
view of the evideaces of their exasperation and our
ignorance of their iaterior country and force. About
three or four hundred whites are slready in the
field, are constantly receiving reiuforcements
from the settiements, and appear to be actuated by
the most excited sentiments of revenge, on account
of the ruthless massacres and depredations of these
lodisns.

With the particu'ar facts that have originally called
out this expedition of war we are not acquainted ;
and we should be mortified 1o have any proof of the
surmise which we have heard, that its originiss
mere speculstive and beartless sttempt 10 repeat
those politico-Indian wars which have been a burden
to our treasury, and a disgrace to the literal hume-
nity of our government. But, apart from any par-
ticular facts, we are well convinced that wars must
be the continued moral relation between the white
sud the Indian, and that this is but the succession of
the evidence of the incorrigible antipathy of the two
races. Occasions of war, we admit. are nost frequent-
ly-kubyﬁevhiuwhbaujudﬁadoumdbyvirv
tue of their own violence; while the Iudisns are
sometimes the party to be exclusively blamed. The
nomadic habits and idle necessities of tha sharicine.
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BOmaqic NavLIls 8ud idie necessilies of the sborigines
not unfrequently induce them to the outrages of our
frontier, while the settier, with & base and cowardly
sense of their unprotection, and in the malice of an-
ipathy, often gives them cause for revenge and re-
el

We sincerely trust that the present hostilities are
not of that class where & few particular troubles, that
would doubtiess have soon subsided, or certainly
would bave been avenged with more discrimination
snd quietness, have been made occasioms of warlike
cxpeditions. We are, however, persuaded that the
generality of the Indian depredstions do not justify
that indiscriminate and excessive punishment which
uﬁ-uoﬁ.dhﬁegﬂiﬁaﬁoﬂo{m
and tends eventually to multiply and enlarge our In-
dian troubles.

The present difficulties in the North were consié-
ered o exigent, that Gen. Hitcocock, we learn, has
seen proper, without soy official information of the
state of affairs, but from the reports in the newspe-
pers, and from baving seen in a letter from Crescent
City, published yesterdey, notice of official dispatch-
es baving been forwarded Ooll’-,nquirhg.-fq,
suce, to order sixty men from the Benecia Barracks
to be held 1n udi-.ua-i.kbl‘ml-ﬁ.g,
and reinforce the command at that post. Thege are
all the available men at present 10 be bad from the
U. 8. troops in this territory, though: if troublesshould
continue, other posts will doubtless contribute g few
men each 1o the force in the field. The sbove de
tachment will tske with them all the srms to be

http://cdnc.ucr.edu/cgi-bin/cdnc?a=d&d=DAC18530829.2.4&srpos=2&d...

1/20/2016 4:30 PM



MONDAY MORNING, AUGUST 29. — Daily Alta California 29 Augu... http://cdnc.ucr.edu/cgi-bin/cdnc?a=d&d=DAC18530829.2.4&srpos=2&d...

Lo dh @ oo oo Asnan II
|

50f5 1/20/2016 4:30 PM



